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Corporate Income Tax: The most 
attractive Special Regimes

ANDORRA

“The content of this newsletter has been written or gathered by Auren and its representatives, for informational purposes only. It is not intended 
to be and is not considered to be legal advice, nor as a proposal for any type of legal transaction. Legal advice of any nature should be sought 
from legal counsel. For further advice please contact local office.”

One of the main targets of the Principality of Andorra 
is encourage the Andorran companies to perform his 
activities abroad. For this reason the Corporate Income 
Tax, establishes special regimes consisting of allowing 
some reductions to the tax basis with the purpose of 
making these companies more efficient from the tax 
point of view.
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What are the specials regimes about it?

These special regimes consist in a reduction of the 
Corporate Income Tax basis amounting to 80%. 
Afterwards, this reduction will be taxed at the general 
tax rate foreseen for the CIT in Andorra which is fixed 
at 10%, in other words it means, that the tax rate on 
their profits is approximately 2%.

Which kind of activities the CIT foresees that 
could apply to the specials regimes?

Companies developing international exploitation 
of intangibles

Andorran companies which are active in the 
international exploitation of intangibles, that is to say, 
which make concessions for use, grants or licences 
of rights, transfers of assets, goods or rights over: 
patents, designs, industrial models and drawing, 
trademarks, domain names, plans, secret formulas 
or procedures, literary, artistic or scientific works, 
applications, computer systems and rights connected 
with copyright.
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International trading companies

Andorran companies active in international trading in 
goods, commission agent or intermediary in general 
in international trade in goods and any other type of 
assets, including real estate, located outside Andorra.

Intra-group management and investment 
companies
 
Andorran companies whose activity is obtaining loans 
from linked entities or third parties and making loans 
to linked non-resident entities with his own capital and 
the loans received (cash pooling). Also, these related 
companies can make auxiliary activities related with 
the main activity.

Special regime for international holdings

Andorran companies that the exclusive object is the 
management and maintenance of holdings in foreign 
companies. All the dividends received by these 
Andorran holding companies, and the results that they 
obtain from transfers of holdings in other companies, 
are exempt from taxation in Andorra. On the other 
hand, when the profits are distributed by the holding 
companies to their shareholders, the dividends are 
also exempt from Corporate Income Tax when it is an 
Andorran company.

These kinds of companies must employ one person for 
at least half time and have premises for exclusive use 
with a minimum area of 20 square metres in Andorran 
territory except companies that are applying special 
regime for international holdings.

How to apply this special tax regime?

Lastly, it is important to highlight that the entities 
that are interested in applying this special tax regime 
should request its application to the Andorran Tax 
Authorities. To these effects, the Company should 
fulfill the corresponding Form in order to prove and to 
inform that it fulfill with the requirements foreseen by 
the Andorran Corporate Income Tax Law. 

The Company would not be allowed to apply this 
special tax regime until the Andorran Tax Authorities 
grants its application.

David Rasó Pons
draso@alfacapital.ad

Andorra
Member of:

Exchange of information in tax matters 
in Argentina

The globalization and integration of the world economy 
is a fact. Nowadays more companies are operating with 
clients and suppliers from different countries.

In this context of global business, where companies 
develop their activities in different countries and 
generate returns and profits around the world, States 
have developed a set of tools through which they 
can intensify controls and accelerate exchange of 
information between different countries in order to 
ensure tax transparency and to protect public income 
so as to guarantee essential services and address the 
needs of their citizens.  

One of those tools is exchange of information. Its 
objectives are:

1. Prevent the erosion of the tax base and the 
transference of benefits.

2. Disclose any failure to declare benefits and capital 
gains obtained abroad in the investor´s country of 
residence.

As a consequence of the evolution of this subject, 
an International Standard on Transparency and 
Exchange of Information of the Global Forum has been 

ARGENTINA

developed based on the Transparency and Exchange 
of Information of the OECD. This standard is based 
on the principles that structured Section 26 of OECD 
Model Tax Convention on Income and on Capital 
(OECD Model) and the Model Agreement on Exchange 
of Information in Tax Matters (the OECD Model TIEA 
2002) and it covers the following aspects:

• Exchange of information on request, if it is 
“foreseeably relevant” to the administration and 
enforcement of the internal laws (tax) of the 
parties.

• A contracting Party cannot use bank secrecy or a 
domestic tax interest requirement as a basis for 
declining to provide information.

• Availability of reliable information and powers to 
access such information

• Safeguarding taxpayers’ rights.
• Strict confidentiality of information exchanged.

A multilateral agreement of this nature has many 
advantages, mainly a significant time saving since there 
is no negotiation process or settlement of individual 
agreements, it covers more taxes, establishes uniform 
proceedings and has entity to interpret and provide 
assistance to interpret the terms and conditions of the 
agreement.
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Since the G20 has adopted the Standard in 2004, 
more countries have acceded the Standard and 
are committed to implement it. The acceptance of 
the international standard based on exchange of 
information on request came together with another 
improvement regarding international tax transparency, 
related to financial and service activities. We refer to 
the FATCA law that establishes information regulations 
(reporting) through which the Treasury of the United 
States of America through its Revenue Agency (IRS) 
requires information of the financial investments (US 
accounts) that its citizens and residents have abroad, 
non resident financial institutions are the suppliers of 
information.

The G8 countries adopted this initiative of the United 
States of America almost immediately and so the 
automatic exchange of tax information is now the new 
trend of cooperation between tax agencies against tax 
evasion.

As a consequence of the FATCA, the international 
system of tax transparency and within this system the 
international standard of exchange of tax information 
will not be the same, proof of it is the initiative of the 
OECD for the creation of a global model of exchange of 
tax information and the drafting of a new standard to 
implement such exchange.

On February 2014, the ministers of public finances 
of the G20 approved this standard and adopted the 
Standard for Automatic Exchange of Financial Account 
Information in Tax Matters. The OECD approved this 
new standard on July 2014 and its implementation will 
start on 2017.

Under this Standard jurisdictions will obtain information 
from the financial institutions that operate under their 
scope and will automatically exchange such information 
annually on a mutual basis. Main information agents 
will include financial institutions, brokers and insurance 
companies among others and the information to be 
reported includes all type of profits from investments, 
balance and financial assets sales belonging to natural 
or legal entities (including trusts and charity entities).

EXCHANGE OF INFORMATION IN 
ARGENTINA 

The exchange of tax information may be on request or 
automatic, both methods are legally supported by an 
international instrument subscribed to such end.

Since 2009, after its incorporation to the Global Forum on 
Transparency and Exchange of Information, Argentina 
has used and promoted international exchange of 
tax information as a tool against tax evasion, using 
all instruments available: agreements to prevent 
double taxation, specific agreements of exchange of 
information subscribed by AFIP and most recently, the 
Convention on Mutual Administrative Assistance in Tax 
Matters drafted by the Council of Europe and the OECD, 
which Argentina ratified on 2011.

Argentina through the Federal Administration of 
Public Revenues (AFIP) has decided to negotiate and 
subscribe agreements of this nature with its peers of 
different jurisdictions, many of them known as tax 
havens (Bahamas, San Marino, Andorra, Bermuda, 
Cayman Islands, Guernsey, Jersey, Monaco), and 
has also subscribed an agreement with Uruguay and 
recently agreements with Switzerland and Ireland. By 
subscribing these agreements, Argentina has extended 
its network of agreements including its most relevant 
partners and in particular those counties that due to 
their policies and tax regimens presented a potential 
risk of harmful tax practices through the triangulation 
of foreign commerce operations, provision of financial 
services and shell companies that may affect tax 
collection of our country.

On October 2014, Argentina together with other fifty 
countries ratified the new standard of the OECD-G20 
for automatic exchange of information in tax matters, 
that will be implemented as from 2017/ 2018 and that 
constitutes an essential tool regarding exchange of 
information.

EXCHANGE OF INFORMATION AND BANK 
SECRECY IN ARGENTINA

Section 101 of Act Nº 11.683 (Tax and Administrative 
Procedures Act) states that sworn statements, 
declarations or reports that taxpayers or third parties 
submit before the AFIP are secret; and judges and other 
officers are bound to keep said secrecy and may not 
communicate said information to any person, except 
that they may refer the matter to a higher authority, 
subject to the sanctions stated in Section 157 of the 
Argentine Penal Code.

Section 101 of Act Nº 11.683 also states that there 
are cases is which bank secrecy is not applicable 
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such as the submission of relevant information to 
other countries in the framework of International 
Cooperation Agreements subscribed by AFIP with other 
tax agencies, on the condition that such tax agencies 
undertake to:

• Treat the submitted information as secret
• Deliver the submitted information only to the 

authorities in charge of tax collection, in charge of 
statement or executive proceedings in tax matters 
or, in charge of the solution of any proceedings in 
tax matters; and

• Use the submitted information only to said purposes. 
Authorities can only disclose said information in 
public hearings in court or in court judgments.

Thus, local laws enables AFIP to make exchanges of 
relevant information for tax control in other venues, 
provided said exchange is made on the basis of an 
international agreement.

The international law framework that enables AFIP to 
make exchanges of information with other tax agencies 
consists in:

1. Conventions to prevent double taxation (DTC)
2. Tax Information Exchange Bilateral Agreements 

(TIEAs) 
3. Multilateral agreements for the Exchange of 

Information in tax matters
4. Exchange of information within the action plan of 

OECD
5. Recommendations on International Cooperation of 

the Financial Action Tax Force (FATF)

The Federal Administration of Public Revenues (AFIP) 
has an important data basis that is nourished from 
information regimes strategically implemented, for 
example the information regime on deductions to 
foreign beneficiaries, as stated in General Resolution 
(AFIP) 739/1999 and Real Property Registry regimes, 
financial operations, transactions and consumption 
regimes among others. Thus, our country would be 
in conditions to ensure the automatic exchange of 
information in tax matters, on a proper mutual basis.

CONCLUSION

Tax evasion in an economic globalized world and in 
States undergoing financial crisis represents a global 
problem that affects both developed and developing 
countries. To address this important problem it is 
necessary to provide for a multilateral approach in 
order to stop non-declared capital flight. States must 
implement the necessary and efficient means and 
instruments to have access to relevant information and 
disclose it in an efficient and a cost-effective way in the 
jurisdiction of the contributor’s residence.

In this sense, the international exchange of information 
in tax matters is a cooperation and mutual assistance 
tool between tax agencies that has gained essential 
importance. Today it is fundamental for States to 
have access to relevant, high quality and timely tax 

Fernanda Bustos
fbustos@tuc.auren.com
Martín Lázaro
mlazzaro@sal.auren.com
Argentina

information of its citizens and potential taxpayers in 
order to guarantee the effective result of their fighting 
against tax evasion and tax fraud. 
 
It is also necessary to take into account that in spite of 
being a common objective, it does not legitimize any 
damages to constitutional guarantees of taxpayers; 
thus a legal framework must be stated for the exchange 
of information in tax matters in order to protect fiscal 
secrecy.

The challenges to adopt automatic exchange of 
information according to the new international 
standard are many, but if there is a strong political 
decision and joint work between States, positive 
results could be obtained at some time in the near 
future. Thus, it is necessary to establish common and 
more precise definitions of the modality of automatic 
exchange of information between the involved tax 
agencies, reaching into an agreement about the way 
in which information must be obtained by the source 
country (information supplier), addressing mainly 
the requirements of information of the country of 
residence (information recipient), trying not to incur 
in unreasonable costs during the data obtainment and 
administration processes for both States and taxpayers.

Countries around the world have decided to move 
forward down this path and Argentina has also decided 
to join this trend.

In our country, the implementation of the OECD and 
FATCA models involves the adoption of political and 
fiscal measures that simplify adaptation to this new 
scenario for taxpayers that have assets abroad, through 
for example the implementation of laundering of assets 
located abroad.

The path is long but Argentina is progressing on time 
and in the right direction.
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Bulgaria: the alternative choice for tax planning

 Why Bulgaria?

Bulgaria is in political and business stability. Bulgaria 
is a member of the European Union, NATO and WTO. 
The stability of the currency is supported by the 
currency board, pegging the Bulgarian lev to the euro 
at the level of 1.96. Bulgaria has one of the lowest 
government debts in the European Union (18.9 % of 
GDP) and one of the lowest budget deficits (-1.5%) as 
of 2013. Bulgaria has a strategic location and provides 
direct access to the European Union market - zero tariff 
market with population of 500 million, CIS – still not 
well penetrated market with a high potential, Turkey - 
zero tariff market of near 80 million population, Middle 
East – a market with high purchasing power, North 
African market. Due to all the above stated positives 
and also law tax rates, Bulgaria becomes very friendly 
environment for foreign investors in doing business in 
Bulgaria.  

Residence Bulgarian residents include: (i) a legal 
person incorporated under Bulgarian law; (ii) a 
company incorporated under Council Regulation 
(EC) No. 2157/2001 and any cooperative society 
incorporated under Council Regulation No. 1435/2003 
when the registered office of the entity is in Bulgaria 
and the latter is entered in a Bulgarian register; or 
(iii) a branch office or permanent establishment (PE) 
of a foreign company. Basis – Residents are taxed 
on their worldwide income; nonresidents are taxed 
on Bulgarian-source income only. Taxable income – 
Taxable income comprises accounting profits per the 
profit and loss account as adjusted for tax purposes. 
Taxation of dividends – Dividend income received by 
a Bulgarian company from another Bulgarian company 
is not subject to taxation in the hands of the recipient, 
nor is the income taxed at the hands of the payer of 
the dividends. Dividends received from EU/EEA tax 
residents are excluded from taxable income. Nonexempt 
dividends are taxed as part of overall taxable profits. 
Capital gains – Capital gains are included in taxable 
income and taxed at the normal corporate income tax 
rate. Gains and losses on the disposal of shares listed 
on the Bulgarian and EU official stock exchanges are 
exempt. Losses – Tax losses may be carried forward 
for five years to be offset against future taxable profits. 
The carryback of losses is not permitted.

Surtax – No
Alternative minimum tax – No
Foreign tax credit – A tax credit or exemption may 
apply under a tax treaty. If no treaty relief is available, 
Bulgaria grants a unilateral domestic tax credit.
Participation exemption – No (except for domestic 
dividends and dividends received from entities resident 
in the EU/EEA). 
Holding company regime – No

Incentives – There are domestic tax incentives for 
investments and the creation of new jobs in depressed 
regions, as well as EU grants.

Value added tax: 

Taxable transactions – VAT is levied on the sale 
of goods and the provision of services. Rates – The 
standard rate is 20%, with a reduced rate of 9% 
applying to hotel accommodation services. Exports and 
intercommunity supplies are zero-rated. Registration 
– Registration is compulsory for persons with a taxable 
turnover exceeding BGN 50,000 with respect to VAT 
taxable supplies with a place of supply in Bulgaria in any 
previous 12-month period (except when the VAT has to 
be self-assessed by the recipient). Registration also is 
triggered by the receipt of services in Bulgaria provided 
by a taxable person not established in Bulgaria. The 
other thresholds for compulsory registration are BGN 
20,000 for intercommunity acquisitions and BGN 

BULGARIA

Corporate taxation: Rate – 10%: the highest rate 
of 15 % kicked off for the year of 2006 and since 2007 
the corporate income tax rate is more than stable. For 
more than 8 accounting years the rate was frozen at 
10 percent.

Compared with Cyprus and Malta, Cyprus holds on the 
corporate income tax rate at 10 percent for a period 
of 6 years – from 2006 to 2012. Nowadays for the 
last three years the rate was raised to 12, 5 percent. 
Certainly the расе is dictated by Bulgaria however the 
undisputable winner is Malta with its 35% of corporate 
income tax for the last 9 years.
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It was noted that this transition in Colombia is very 
important because the NAGA despite having specific 
concepts and procedures are standards that had errors, 
complexity and difficulties for auditors; by contrast 
ISAs are more compact and specific rules, that give 
great importance to the quality and reliability of the 
information, providing improved results and giving 
great importance to the way of making decisions, which 
allows an improvement in audit process in Colombia and 
relations with foreign companies.

Given the above, according to the timetable of CTCP about 
implementation of IFRSs and ISAs, the second have been 
in place by regulatory authorities since December 31of 
2012, but due to little scope and development of the 
NAGA, the process has had some delays, so it is expected 
to give the required importance to the convergence 
process and culminate in the shortest time possible.

ISAs In Colombia

Nowadays the world is dabbling in a globalized economy 
with continuous change, for that reason the Congress 
issued Law 1419 in 2009, with the aim of standardizing the 
criteria for the presentation of financial information and 
facilitating their analysis and understanding. Also this law 
facilitates the creation of a single homogeneous system 
that allows establishing an only financial language; since 
that moment the Technical Board of Public Accounting 
(CTCP Spanish acronym) was created and is the authority 
for technical standardization of accounting and financial 
reporting standards of information assurance.
 
Referring to the audit, the CTCP issued the Generally 
Accepted Auditing Standards (NAGA Spanish acronym), 
which were announced under law 43 of 1990, placing 
great emphasis on the professional qualities of Public 
Accountants and the use of good judgment in performing 
their activities 1.  NAGA were the only audit regulation 
until 2009 now that taking in to account the creation of 
the International Financial Accounting Standards (IFRS), 
the International Auditing and Assurance Standards 
Board (IAASB) found the need to create the International 
Standards on Auditing (ISAs), which would have meant 
to know the proper handling of financial information 
system and establish its veracity.

70,000 for the distance selling of goods with a place 
of supply in Bulgaria. Registration may be made on a 
voluntary basis regardless of turnover. A nonresident 
company making supplies in Bulgaria must register 
for VAT through an accredited representative (except 
entities established for VAT purposes in an EU member 
state). Filing and payment – The tax period for VAT is 
the calendar month; VAT returns must be filed monthly 
by the 14th day of the following month.

The tax rates between the competitors in the race 
for low tax jurisdictions are almost equal and the 
differences are around 2 to 5 %. Malta with its 18 % 
and Bulgaria – 20 % of VAT for the last 9 years shows 
pretty constant tax policy regarding the treatment 
of the world’s favourite indirect tax. Cyprus was able 
to holds on the rate of the VAT to 15 % but since 
2012 the percent is rising and now we are obliged to 
pay 19 % of VAT.     

Other taxes on corporations: 

Social security – The total social security insurance 
contribution is 30.7% - 31.4% (the employer’s portion 
is 17.8%-18.5% and the employee’s portion is 12.9%). 
The base for the contribution is the total income, 
capped at BGN 2,600 per month. Minimum thresholds 
per position and industry also apply.

COLOMBIA

Petar Varbanov, 
petar.varbanov@eurofast.eu

Bulgary
Member of:

Tax treaties and benefits:

The double tax treaty regime offers tax relief for 
companies operating in multiple countries. Eurofast is 
in position to help you benefit from the special taxation 
measures available under these double tax agreements. 
Non-resident companies must submit an application and 
provide details to prove that they are entitled to tax relief 
under the special double taxation treaties. The company 
must prove that it has its main business office in a state 
which signed double tax treaties with Bulgaria, must 
have an income source in Bulgaria and must fulfil certain 
special requirements. An examination or an audit may be 
performed in order to verify the information contained in 
the application.

Should you have any questions related to the topics of 
this Newsletter, do not hesitate to contact us. 

1 Law 443 of 1990, Article 7

Natalia González Espinel                                                                                     
ngonzalez@bog.auren.com                                                                                                                 
Colombia
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Income Tax in Ecuador
Tax exemption for new investments

Ecuador is an interesting territory for new investors, not 
only because of the growth of the economy of the country, 
but also due to the benefits recognized by new taxation 
policies reflected on executable Laws promulgated by 
the National Assembly. Ecuadorian government has been 
trying to turn the country into a suitable and attractive 
ground for new national and international investors; 
therefore, the competent authorities of the country have 
thought about different paths to generate interest among 
business people.

The most stimulating pro-investment Law implemented 
by the National Assembly published so far appeared in 
December 2010, with the enforcement of the Organic 
Code of Production, Commerce and Investments where 
exemptions related with the Income Tax were incorporated. 
These specific exemptions are nowadays detailed in the 
article 9.1 of the Organic Law of the Internal Taxation 
Regime, and indicate that societies that were constituted 
after the legitimacy of the Organic Code of Production, 
Commerce and Investments, and also new societies 
constituted by already existent ones, with the objective of 
developing new and productive investments, will not pay 
the Income Tax for the period of five years, counted since 
the first year when the society starts receiving income. 

In spite of what has been mentioned above, only a few 
sectors of the economy can obtain the stated benefit, the 
sectors are the following: 1) Fresh frozen and industrialized 
foods production, 2) Forestry and agroforestry chain, 
and its processed products, 3) Mechanics related with 
steel, 3) Petrochemistry, 4) Pharmaceutical, 5) Tourism. 
6) Renewable energies, bioenergy and energy produced 
by biomass included, 7) Logistic Services associated to 
foreign trading. 8) Applied Biotechnology and Software; 

and, 9) Strategic sectors of: substitution of importations 
and exportation enhancing, as long as they are determined 
by the President.

Besides the benefits mentioned above, Ecuador offers 
many others to foreign investors such as: a) no Advanced 
payment of the Income Tax for five years for those 
investors who can apply for the benefit above mentioned, 
b) distributed dividends to the stockholders of Ecuadorian 
companies who are domiciled abroad are exempted of 
the payment of: Income Tax in Ecuador and Tax to the 
Outflow of Currency (ISD).

In conclusion, Ecuador’s economy is one of the most 
interesting ones in South America because it offers a great 
deal of taxation benefits to new and old investments; 
furthermore, it is also mandatory to consider that the 
economy of the country has grown considerably, which is 
why multinational investment groups such as: Coca Cola, 
Schlumberger, BMW and Citibank maintain their activities 
in the country, which shows that Ecuador provides an 
stable and profitable environment for investments in 
South America. 

Juan Carlos Meza A.
jcmeza@legalecuador.com

Ecuador
Member of:

ECUADOR

Subsidy in case of investments in
new assets in Italy  

ITALY

The Law Decree n. 69/2013 introduced a subsidy for 
loan interests for small and medium-sized enterprises 
(as definition by the European Union) related to 
investments in certain new tangible goods. The law is 
still applicable for investments in 2015 and 2016. 
The details:

Investments:  The investments have to be referred 
to new machinery, equipment, hardware and other 
tangible goods classified in the positions B.II.2, B.II.3 
or  B.II.4 of the balance sheet according to the Italian 
Civil Code; investments in real estate are excluded 
from the subvention; 

Detention period of the new assets: The assets 
have to be kept at least for a period of three years 
after the conclusion of the investment, otherwise the 
subvention is revoked;  

Request for the subsidy: The request has be submitted 
with a form before the initiation of the investments to 
one of the banks who have subscribed the convention 
with the Ministry for the Economic Development.  The 
subvention is granted under the condition that a loan 
is stipulated by the company with one of those banks. 
Duration of the loan: 5 years from the signature of the 
loan contract;
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Past, present, and future role for Luxembourg 
special purpose companies in light of current 
developments  

In a global context of budget deficits, it seems 
that politicians have discovered that multinational 
enterprises, entrepreneurs and high net worth 
individuals have recourse to legal framework to 
structure their investments in a tax efficient way. 

Even if this approach is legal, today it appears to be 
immoral/unethical in the eyes of non-initiated public.
 
Jurisdictions like The Netherlands, Ireland, Cyprus, 
Luxembourg, etc. are well-known for decades for tax 
planning purposes. 

Most of the time there is confusion between tax 
optimization and tax fraud. The first one is just legal, 
the other one no. 

LUXEMBOURG

The purpose of this note is to address the evolution of tax 
planning through the implementation of Luxembourg 
special purpose companies (“SPVs”) from its origin to 
what could be expected tomorrow in light of current 
discussions which involve, amongst others, countries 
that are member of the Organization for Economic Co-
operation and Development (“OECD”).

1. LUXEMBOURG HOLDING 1929 COMPANIES

It all started with the Luxembourg holding 1929 
companies (hereafter “H29 companies”). 

A. Background

The H29 regime was governed by the Law of July 31, 
1929 (hereafter the “H29 Law”). 

The sole purpose of a H29 company was to hold a 
portfolio of equities (shares, bonds) or patents and it 
could also grant loans and advances or guarantees to 
the companies in which it had a direct participation. 

An H29 enjoyed a preferential tax regime designed to 
eliminate double taxation of income from a securities 
portfolio. It was thus exempt from:
• Corporate income tax
• Municipal business tax
• Net wealth tax
• VAT

Furthermore, no Luxembourg withholding tax was 
levied from dividends paid by a H29 company to non-
resident shareholders.

As a result of this exemption regime, H29 companies 
were excluded from the area of application of double 
tax treaties. H29 companies were only subject to an 
annual subscription tax of 0.2% calculated on the paid-
up capital and bonds issued as well as the capital duty.

Amount of the loan:  Minimum amount Euro 20,000, 
maximum amount Euro 2,000,000;

Payment of the loan: the bank pays the amount 
of the loan to the company within 30 days from the 
signature of the loan contract; 

Guaranty: The Institution Fondo Garanzia takes part 
of the procedure with a guaranty of 80% of the loan. 

Amount of the subvention:  2.75% of the loan 
interests for the duration of 5 years. The payment is 
performed by the Ministry with yearly instalments. 

As for the whole procedure several steps have to be 
considered, it is necessary to examine carefully the 
single steps in order to make sure that the subvention 
will be granted by the Ministry.  

Florian Frei
Frei@spitaler.it

Italy
Member of:
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1 2006/940/EC: Commission Decision of 19 July 2006 on aid scheme C 3/2006 implemented by Luxembourg for 1929 holding companies and 
billionaire holding companies.
2 Council Directive 90/435/EEC of 23 July 1990 on the common system of taxation applicable in the case of parent companies and subsidiaries 
of different Member States.

B. Illegal state aid according to the EU Commission 
– end of the H29 companies

In a decision ruled on July 19, 2006, the EU Commission 
determined that “the tax scheme currently in force in 
Luxembourg in favor of holding companies exempted 
on the basis of the Law of 31 July 1929 is a state aid 
scheme incompatible with the common market” 1.

C. Consequences

The H29 regime was subsequently repealed pursuant 
to a Luxembourg law dated December 22, 2006. 
A transitional period until December 31, 2010 was 
granted.

As from January 1, 2011, all H29 Companies, in the 
absence of any restructuring, had to be automatically 
considered for Luxembourg tax purposes as fully 
taxable companies liable to corporate income tax and 
municipal business tax levied at the aggregate rate of 
28.8% for the financial year 2011 when established in 
Luxembourg City, as well as to 0.5% net wealth tax on 
the net asset value of the company as at January, 1.

Any dividend distribution will be subject to a 15% 
withholding tax (17.65% on a grossed-up basis) 
unless reduced under an applicable double tax treaty 
or exempt under the conditions of the EU Parent 
Subsidiary Directive (See 2.A. below). 

2. 25 YEARS OF SUCCESS FOR THE SOPARFI

A. Background

In 1990, Luxembourg has implemented into national 
law the European Parent-Subsidiary Directive2  

(hereafter “EUPSD”) which applies to resident fully 
taxable companies. 

The EUPSD was designed to eliminate tax obstacles 
in the area of profit distributions between groups of 
companies in the EU by: 

• abolishing withholding taxes on payments of 
dividends between associated companies of 
different Member States and 

• preventing double taxation of parent companies on 
the profits of their subsidiaries. 

Indeed, in case certain conditions are fulfilled, dividends, 
capital gains and liquidation proceeds received/realized 
by Luxembourg fully taxable companies from qualifying 
participations are exempt from corporate income and 
municipal business tax in Luxembourg. In the same 
spirit, dividends paid by Luxembourg fully taxable 

companies to qualifying parent companies are not 
subject to Luxembourg withholding tax. 

Finally, qualifying participations may be exempt from 
net wealth tax. 

Since then has developed a new type of society known 
as the Normally Taxable Holding Company, generally 
called “SOPARFI” (French acronym for Société de 
Participation Financière). The purpose was not to 
create a new form of company. Indeed a SOPARFI 
is an ordinary commercial company established in 
Luxembourg that is governed by the law of 1915 on 
commercial companies and that is fully subject to 
tax, i.e. it does not benefit from an advantageous tax 
regime. 

A SOPARFI can reduce its tax burden, however, initially 
limiting its activity to the holding of participations in 
Luxembourg/foreign companies and structuring it so as 
to take advantage of the provisions of the EUPSD. 

The SOPARFI being fully subject to tax like any other 
commercial companies, it also benefits of the provisions 
of double tax treaties concluded by Luxembourg.

However, provisions of the EUPSD apply to all normally 
taxable companies. Thus, provided the conditions of 
the EUPSD are satisfied, all Luxembourg companies 
could benefit from the EUPSD. 
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Then, in practice, the scope of activities realized by 
SOPARFIs has been widened so that it can: 

• Perform financing activities; 
• Purchase, sell or exploit intellectual property rights; 
• Acquire shares in real estate companies, or own a 

real estate property itself. 

As a result, Luxembourg has reinforced its position on 
the international business scene by introducing a series 
of tax measures favouring inbound and outbound 
investments. 

Today, Luxembourg is well known like a must be 
jurisdiction for investment management, holding, 
financing, intellectual property activities and private 
wealth management.

B. Rulings

Together with the SOPARFI, a new practice was 
developed in Luxembourg, the granting of tax rulings 3 

or advance tax clearances (hereafter “Rulings”). 

Thanks to some Dutch tax advisors which, in the early 
90’s, decided to migrate to Luxembourg and, with 
the cooperation of the Luxembourg tax authorities, 
introduced this practice in Luxembourg.

A tax office at the Luxembourg tax authorities was fully 
dedicated to SOPARFIs and the granting of Rulings. 

At the beginning, the granting of Rulings was an 
administrative practice 4.

Today, most of the European countries have developed 
their Rulings practice. 

C. Tax planning from the 90’s until July 1, 2013

During more than 20 years, the granting of tax Rulings 
has been very common practice in Luxembourg. 

The so-called “Big4” accounting firms together with 
specialized law firms have developed very strong 
practice and attracted talents from all over Europe to 
Luxembourg. 

A pro-active and business-friendly government together 
with an efficient tax administration and a neoliberal 
politic of the European Union have encouraged this 
practice. This was positive for foreign companies 
which desired to invest abroad through a political 
and economical stable country in a tax efficient and 
predictable way. It was a win-win situation. 

Through the implementation of Luxembourg SPVs, 
multinational enterprises/entrepreneurs/high net worth 
individuals had the opportunity to reduce their global 
tax charge even if an arm’s length remuneration had to 
be left in Luxembourg to adequately compensate the 
risks and the functions realized at the level of the SPVs. 
All this was (and is still) totally legal as any structuring 
through Luxembourg SPVs was made by applying the 
double tax treaties concluded by Luxembourg, the EU 
Directives and the Luxembourg law. 

Indeed, Rulings are granted based on competitive 
tools that are provided by the applicable legislation 
either through (i) the Luxembourg income tax law5 

/administrative circulars such as, investment tax 
credits, fiscal unity regime, intra-group financing 
activities regime, intellectual property regime, tax 
neutral reorganization (e.g. share-for-share, merger/
division), Special Limited Partnership (since 2013), 
carried interest regime (since 2013), expatriate regime 
or through (ii) separate laws such as Specialized 
Investment Funds (SIF), Specialized Investment in 
Capital at Risk (SICAR), Private Assets Management 
Company (SPF), Securitization Vehicles (SV), or 
through (iii) Luxembourg’s network of more than 70 
tax treaties.

The 2008 “subprime mortgage crisis” and the 2009 
“European debt crisis” plunged the USA and the EU 
into recession and now the governments must find 
resources to reduce their deficits. 

3. THE OECD BASE EROSION AND PROFIT 
SHIFTING ACTION PLAN 

A. Background

At the request of G20 Finance Ministers, in July 2013, 
the OECD launched its Base Erosion and Profit Shifting 
Action Plan (“BEPS”).

3 A ruling could be defined as the confirmation that tax authorities give to taxpayers on how their tax will be calculated.
4 Since, January 1, 2015, a Law introduces amendments to the General Tax Law and sets down a legal framework for advanced tax clearances.
5 And resulting from the implementation, into Luxembourg law, of EU Directives. 
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BEPS refers to “tax planning strategies that exploit 
gaps and mismatches in tax rules to artificially shift 
profits to low or no-tax locations where there is little 
or no economic activity, resulting in little or no overall 
corporate tax being paid”6. The main goal is, in some 
circumstances, to avoid double non-taxation. 

Strategies associated with BEPS in the context of direct 
taxation are as follows:

• Elimination of taxation in the market country by 
avoiding a taxable presence, 

• Low or no withholding tax at source, 
• Low or no taxation at the level of the recipient 

(via low-tax jurisdictions, preferential regimes, 
hybrid mismatch arrangements) with entitlement 
to substantial non-routine profits via intra-group 
arrangements,

• Eliminating or reducing tax in the country of the 
ultimate parent.

“Fifteen specific actions are being developed in the 
context of the OECD/G20 BEPS Project to equip 
governments with the domestic and international 
instruments needed to address this challenge” 7.

The OECD BEPS project contains 15 actions organized 
around three main pillars:

• The coherence of corporate tax at international 
level, 

• A realignment of taxation and substance, 
• Transparency, coupled with certainty and 

predictability. 

Some actions are particularly relevant for Luxembourg 
such as: 

• Preventing the Granting of Treaty Benefits in 
Inappropriate Circumstances: 

The OECD recommends the introduction of 
Limitation of Benefits clause and/or a “Principal 
Purpose Test” that would be introduced into all 
treaties. Provided the motive test would not be met 
or the LOB apply, treaty benefit would be denied. 

This item could be relevant for instance for the 
real estate industry where provisions of a tax 
treaty might be useful to benefit from capital gains 
exemption upon disposal of real estate investments 
via share deal. 

• Interest deductions and other financial payments 
(work to be completed by September 2015):

This action covers best practices in the design of 
rules to prevent base erosion through the use of 
interest expense, for example through the use 
of related-party and third-party debt to achieve 

6 http://www.oecd.org/tax/beps-about.htm
7 http://www.oecd.org/tax/beps-about.htm

excessive interest deductions or to finance the 
production of exempt or deferred income, and 
other financial payments that are economically 
equivalent to interest payments.

• Neutralizing the Effects of Hybrid Mismatch 
Arrangement: 

i.e. via the tax qualification of certain financial 
instruments/entities that could lead to a potential 
double non-taxation or a long-term tax deferral. 
For instance, it is common for US investors to 
have financial instruments qualifying as debt in the 
borrower jurisdiction and as equity from a US tax 
standpoint (subscriber jurisdiction). As a result, the 
taxation of US investors will be deferred until actual 
payment is made by the borrower in virtue of the 
financial instrument. 

OECD proposal provides an exclusion of this rule 
in the event that the mismatch is only due to a 
timing difference in recognition of the income and 
its taxation…However, what’s a “reasonable timing 
difference”? 

Actions around hybrid mismatches are likely to have 
a significant impact on multinational companies 
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structures and financing. It impacts domestic law and 
will require extensive coordination. European countries 
have already amended the EUPSD in this respect (see 
3.B. below). 

The scope of intra-group debt funding could be 
tightened. A number of the proposals will require 
domestic law changes (e.g. limitations on deductibility 
of interest expense, CFC rules and treaty anti-abuse 
rules).

The impact of political pressure existing on all states 
cannot be underestimated – some states have already 
started changing their domestic tax rules. 

In Luxembourg, the government is committed to 
ensuring a competitive Luxembourg tax framework 
while also supporting the European initiatives towards 
tax transparency and the OECD work on BEPS.

B. Direct implications for Luxembourg – New 
rules already implemented

EU Savings Directive 

The EU Savings Directive applied in Luxembourg 
through the transitional period under which individuals 
resident in another EU member state and receiving 
interest from a Luxembourg paying agent could opt 
between the exchange of information or the application 
of a withholding tax at a rate of 35%8 on interest 
income, has ended up on December 31, 2014. 

From January 1, 2015, Luxembourg applies the 
automatic exchange of information on interests 
payments made by a paying agent established in 
Luxembourg to individuals resident in another EU 
Member State9. 

Advance tax agreements (“ATA”): legal process

As of January 1, 2015, a legal process for ATAs is 
applicable and is expressly included in the Luxembourg 
Tax Law (new §29a of the General tax law, the 
“Abgabenordung”). The aim remains to provide 
taxpayers with legal certainty on their transactions, 
while offering a uniform and egalitarian treatment 
between taxpayers.

Corporate tax payers10 who wish to obtain an ATA 
now have to pay an administrative fee in order to 
compensate for the administrative costs borne by the 
tax authorities in relation to the ATA process. Depending 
on the complexity of the request and the workload of 
the tax authorities to deal with the request, the fee 
to be paid does range between EUR 3,000 and EUR 
10,000.

Transfer Pricing 

Given the globalization of transactions and consequently 
the increased focus on transfer pricing matters 11, the 
Luxembourg government has decided to implement a 
more solid framework for the arm’s length principle to 
be applied between associated enterprises. 

The amended article 56 of the Luxembourg income tax 
law now makes explicit reference to the arm’s length 
conditions agreed between independent businesses as a 
standard for evaluating the conditions agreed between 
related parties. This standard is now applied for both 
resident and non-resident related parties. Based on 
the new wording of article 56 of the Luxembourg 
income tax law, profits could be therefore adjusted up 
or downwards for transfer pricing purposes. 

In addition, the current legislation has been 
amended to clarify that the current disclosure and 

8 15% as from 1st July 2005, then 20% in 2008 and 35% as from 2011. 
9 Interests paid by a Luxembourg paying agent to a Luxembourg resident individual remain subject to a final 10% withholding tax. 
10 ATAs can be now granted for both individuals and corporations.
11 Reference is made to the OECD BEPS action plan.
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documentation requirements for taxpayers to support 
their tax return positions will also apply to transactions 
between associated enterprises (in addition to the 
documentation requirement that was already in place 
for intragroup financial intermediation activities).

4. 2016 0NWARDS

A. Transparency 

Fatca

On March 28, 2014, Luxembourg and the US have 
signed an intergovernmental agreement (“IGA”) on the 
implementation of the Foreign Account Tax Compliance 
Act (“FATCA”) in Luxembourg. On the basis of this 
agreement the US and Luxembourg tax authorities will 
automatically exchange information on assets of (i) US 
citizens and (ii) residents of the US held by financial 
institutions in Luxembourg. Exchange of information 
must be operational by 30 September 2015.

Automatic exchange of information for tax purposes

On March 12, 2014, Luxembourg transposed into 
Luxembourg law the Council Directive 2011/16/EU 
regarding the mandatory and automatic exchange 
of information cooperation in the field of taxation 
regarding:

• Income from employment, 
• Director’s fees, and
• Pensions.

On December 9, 2014, the Council of the European 
Union adopted Council Directive 2014/107/EU 
amending Directive 2011/16/EU of 15 February 2011 
on administrative cooperation in the field of taxation. 
The Directive extends the scope of the automatic 
exchange of information for tax purposes among EU 
member states to interest, dividends, account balances 

and sales proceeds from financial assets. It is based 
on the OECD Common Reporting Standard and should 
become effective as early as 1 January 2016, with a 
first exchange of information between tax authorities 
scheduled for 2017.

Automatic exchange of tax rulings 

According to the EU Commission, tax transparency 
is an essential element in combating corporate tax 
avoidance.

“Corporate tax avoidance is understood as a situation 
when certain companies use aggressive tax planning 
in order to minimize their tax bills. It often entails 
companies exploiting legal loopholes in tax systems 
and mismatches between national rules, to artificially 
shift profits to low or no tax jurisdictions. As such, it 
goes against the principle that taxation should reflect 
where the economic activity occurs” 12.

On March 18, 2015, upon request of Mr Juncker13, the 
EU Commission presented a package of measures to 
boost tax transparency.

A key element of this package is a proposal to introduce 
“the automatic exchange of information between 
member states on their tax rulings”.
B. Amendments to the EUPSD

On July 8, 2014, the EU Council adopted an amendment 
to the EUPSD to avoid double non-taxation resulting 
from mismatches in the tax treatment of profit 
distributions between EU Member States, in particular 
in relation to hybrid financing arrangements.

A Member state of a parent company must refrain from 
taxing profits distributed by qualifying subsidiaries 
of another member state only to the extent that the 
distributions are not tax deductible in the member 
state of the subsidiary. If the profit distributions are tax 

12 http://ec.europa.eu/taxation_customs/taxation/company_tax/transparency/index_en.htm.
13 Mr Jean-Claude Juncker was Minister for Finances from 1989 to 2009 and the Luxembourg Prime Minister from 1995 to 2013. Since November 
1, 2014, he is the President of the EU Commission. 
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deductible in the member state of the subsidiary, then 
they must be taxed by the member state of the parent 
company. The amendment has to be implemented into 
domestic law before January 1, 2016.

On January 27, 2015, the European Council formally 
adopted a binding general anti-abuse rule (“GAAR”) in 
the EUPSD. 

This amendment is a significant step towards preventing 
tax avoidance and aggressive tax planning by corporate 
groups.

Member states must implement the amendment into 
their domestic legislation by the end of 2015. Once this 
GAAR comes into effect, by in effect requiring any holding 
company to have “valid commercial reasons which reflect 
economic reality” for its inclusion in any ownership chain, 
a holding company will have to have real substance. 

C. Intellectual property tax regime (“IP regime”) 

In February 2015, OECD and G20 countries agreed on 
the OECD Action 5 report Agreement on Modified Nexus 
Approach for “IP regimes” (the “Modified Approach”) 
which consists in the presence of a “Nexus” between a 
favorable tax treatment of IP income and the exercise 
of substantial economic activity undertaken for the 
development of that IP in the same jurisdiction (the 
“Nexus Approach”). 

Marketing-related IP, such as trademarks, should not 
benefit from preferential tax regime anymore. 

Further guidance will be produced regarding the exact 
scope of IP assets that do not benefit from patent 
protection such as copyrighted software or innovations 
from technically innovation development or technical 
scientific research.

In any case, as soon as a new Modified Approach 
compliant preferential regime is introduced, and in 
any case after June 30, 2016, all existing IP regimes 
should be closed to new entrants. States may apply 
grandfathering clauses until June 30, 2021. 

The above will have a real impact on the Luxembourg 
IP regime as the current regime must be aligned with 
the Modified Approach. The legislative process shall 
be started in 2015 to replace/amend the current IP 
regime.

D. Luxembourg tax reform 

The current Luxembourg government committed itself 
to deeply amend the current Luxembourg tax regime 
by 2017.

In the meantime, the conclusions on the BEPS will have 
been provided and some countries will have adapted 
their fiscal legislation. 

Even if no detail is provided by the government, the 
market is expecting that the standard aggregate 
corporate income tax rate be reduced down to a rate 
between 15% and 20% (compared to the 29,22% 
today – for Luxembourg city) so to be competitive with 
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14 Directive 2011/61/EU of the European Parliament and of the Council of 8 June 2011 on Alternative Investment Fund Managers and amending 
Directives 2003/41/EC and 2009/65/EC and Regulations (EC) No 1060/2009 and (EU) No 1095/2010.

some other EU jurisdictions (e.g. the Netherlands and 
the UK). However, should the tax rate be reduced, in 
order to have balanced budget, the taxable basis will 
have to be broader.

5. CONCLUSION 

Rules of the game have changed/are changing and, 
today, both Multinational enterprises/entrepreneurs/
high net worth individuals and tax advisors must adapt 
the way they globally structure their investments/
wealth. 

The trend is full transparency regarding the various 
income received by taxpayers. However, what’s 
the guarantee that such private and sensitive 
information will be carefully managed by the various 
administrations? What about if the same rules are note 
applied worldwide? 

For sure, substance will play a key role. Substance 
means technical means (real office, computer, phone, 
etc.) and human resources. Human resources does not 
mean a part-time employee, a few hours a week, but 
someone who has strong skills and who is entitled to 
make decisions at the level of the Luxembourg SPV. 

However, today there is no clear definition of what is 
the required substance to do some business. In some 
cases, given the limited, but though real, activity at the 
level of the SPVs, e.g. passive holding of participations, 
granting of loans, management of the day-to-day 
business should not be time and resources consuming. 
On the other hand, innovation, new technologies 
and economic globalization have changed the way 
corporates operate and invest.

Through internet, it is now possible to manage 
businesses from any location. It is no more required 
to be sit in his office to make things happen…most 
probably it’s the other way around…

The final recommendations of the BEPS about the digital 
economy is that they still do not reach firm conclusions 
and recommendations.

However, it seems that at least within the EU, paper-
only, mailbox-type entities are no more acceptable. 
This could be a chance for Luxembourg, i.e. this is an 
opportunity to diversify its economy by attracting new 
talents and developing new activities. 

This could be the opportunity to provide less “back-
office” services and to provide even more added-
value services as provided by most important financial 
centers. 

Since the AIFM Directive14 was implemented in 
Luxembourg, the funds industry is very active and 
the amount of assets under management has reached 
records. 

It would be benefical that more assets managers and 
Private equity houses move to Luxembourg. 

Big US companies and Chinese banks have already 
transferred their European headquarter to Luxembourg. 
In our view, the trend should increase in the following 
years. 

A business friendly government that has strong relations 
with the private sector should enable the country to 
implement appropriate and attractive measures to 
keep Luxembourg as competitive as possible and in line 
with international standards. 

On the other hand, under certain circumstances, SPVs 
are usually implemented to ensure that the tax burden 
of end investors is similar to the level of taxes that 
would have been paid had they invested in some assets 
directly (e.g. real estate). 

Provided most of the recommendations of the BEPS 
action plan are still draft versions and still being 
discussed, it’s difficult to assess the role of the 
Luxembourg SPV’s tomorrow. However, what’s certain 
is that substance, transfer pricing and double tax 
treaty networks should be carefully monitored and 
should correspond to economic reality by taking into 
consideration other international/national actions such 
as CFC rules, general anti-avoidance rules, etc. 

François Petit
f.petit@mayfair.lu

Luxemburg
Member of:
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MEXICO

BEPS ACTION PLAN #10. Transfer pricing on low-value 
adding intra-group services
  
June and July is a very well known period for submitting 
transfer pricing reports before Mexican (and many 
others) tax authorities and, as every year, many of them 
will try to prove that services rendered between related 
parties are according with arm´s length principle.

In some Tax Jurisdictions transfer pricing regulations 
apply not only for transactions carried out with foreign 
related parties but even with local entities, which 
causes that many companies fall within the scope 
of such rules. Even though in many other countries 
transfer pricing rules oblige only entities in transactions 
between related parties from different tax jurisdictions, 
services is the most common activity carried out 
among Multinational Groups. In both cases intra-group 
services are considered as one of the biggest base 
erosion activities. 

At this time, we want to, briefly, talk about those low 
value-added services mentioned on the document 
released by the OECD and rendered from one entity 
to another entity. It is important to underline that 
OECD´s proposal does not intend to cover services 
rendered under a cost sharing arrangement or a cost 
contribution contract (such topic are studied in a 
separate document).

General speaking, taxpayers must keep in mind that 
there are two main issues around the services that 
must be accomplished: a) to prove that such services 
have been in fact provided (a test where many entities 
fail) and b) the proper transfer price charged.

Intra-Group services may cover a wide range of 
concepts and vary among Multinational Groups, 
however, the proposal released by OECD under BEPS 
action Plan Number #10 aims at simplifying the 

methodology to set a transfer price, at least, in the so 
called “low value-adding services”.

Such simplification methodology starts with a standard 
definition of the main characteristics of a low value 
adding service and the regulation provides a list of 
activities that would met the criterion to be considered 
as one of them; in fact, the proposal goes beyond and 
provides several examples of some services that should 
not be considered in this category.

In determining the proper arm´s length price for low 
value added services, the proposal uses a similar 
technique applied on a safe harbor procedure and 
sharply determines that this kind of services must 
be charged with a mark-up no less than a 2% but no 
bigger than a 5% of the relevant cost.
   
Indeed, the proposal is taking important steps towards 
a simplification in setting up a proper transfer pricing 
in low value-adding services, however, all entities still 
have to prove that services rendered or received have 
added economic or commercial value, and this is not 
an easy task.

After Public Consultation was held in March 2015, a final 
Deliverable about this topic will be soon released, then 
we will be able to discuss in-depth the final document 
from the OECD working Group.
 

   
Miguel Rodríguez
miguel.rodriguez@cun.auren.com
Mexico
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New incentive related to the law of 
Cinematography in Montenegro
  
Since becoming independent in 2006, the Government 
of Montenegro has recognized the need to eliminate 
obstacles and reform the business environment, to 
open the economy to foreign investors making it closer 
to the European Union.

One important step is related to the seventh art.

The Government plans to adopt the Law on 
Cinematography, which provides the return of part 
of the funds spent by foreign producers filming in 
Montenegro.

This would also gives out promotion of Montenegro, 
and makes a new type of industry – film tourism. 

It is predicted that the refund will not have any tax 
character and it would provide conditions that a 
producer must meet in order to qualify for this incentive 
measure. For example, he must spend minimum 
amount of €100.000 in Montenegro, and fulfilled all 
obligations related to taxes and contributions.

The funds for film fund will be guarded from income 
individuals and legal entities that directly or indirectly 
use cinematographic works or provide access to their 
use in different ways.

As taxpayers law establishes a public service and 
commercial broadcasters with national coverage, 
operators of cable, satellite and internet distribution 

of radio and television programs, theatrical displays, 
operators of public communications networks, including 
operators of Internet access providers, that  rent 
cinematographic works on request, such as a T-com 
Extra Tv.

Undoubtedly, this contributes exploitation of 
cinematographic works.

The calculation of extraction rates would be 
determined by their achieved annual income just from 
performing services relating to the possibility of using 
a cinematographic work. The contribution rate for the 
Film Fund is one percent of that income.

“The basis for the allocation of funds at the cinema 
displays 3% of each sold ticket, while the public service 
allocates funds in the amount of 5% of the total annual 
revenue generated from marketing,” states the law.

Andrea Pavlicevic
andrea.pavlicevic@eurofast.eu 

Montenegro
Member of:

MONTENEGRO

Environmental awareness reduces taxes in 
The Netherlands

In 2009, the Dutch government introduced attractive 
tax measures in order to create a competitive tax 
regime in the country and reward entrepreneurs who 
invest in their business operations in an environmentally 
friendly way. 

Apart from the well-known incentives in The Netherlands 
such as Innovation Box, the WBSO-scheme and the 
R&D Allowance (RDA), there are special fiscal facilities 
called MIA and VAMIL. 

MIA/VAMIL: green alternatives help to reduce 
taxes to the entrepreneurs

The Environmental Investment Allowance (“milieu-
investeringsaftrek”) known as MIA and the Arbitrary 
depreciation of environment-improving assets 
(“willekeurige afschrijving voor milieu-investeringen”) 

THE NETHERLANDS

known as VAMIL are two different schemes approved 
by the Ministry of Infrastructure and the Environment 
and the Ministry of Finance offering a tax refund on 
environmental investments. The schemes provide an 
incentive to pick the least polluting choice.

The MIA scheme allows entrepreneurs to deduct 
up to 36 per cent of the cost of an environmentally 
friendly investment from their fiscal profit while the 
VAMIL scheme permits entrepreneurs to decide when 
to depreciate 75% of their investments costs. The 
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remaining 25 per cent follows the regular depreciation 
regime. These two different schemes can often be 
applied concurrently.
 
Both schemes can be applied with respect to business 
assets that appear on the Energy and environmental 
investment list (“Milieulijst”) prepared annually by the 
Ministry of Infrastructure and the Environment.

Requirements

The requirements to be qualified for the schemes 
are mostly three: first of all, the company must be 
registered in The Netherlands and considered a tax 
payer there. Secondly, the business assets must be 
included in the Energy and environmental investment 
list aforementioned and finally, the investment amount 
must be at least EUR 2,500 per year. 

The Environmental investment list contains technologies 
and products that cause less environmental damage. 
Companies can suggest and submit new items 
for the list to the Netherlands Enterprise Agency 
“Agentschap NL”. In order to be introduced in the list, 
an environmental investment should at least provide a 
perceptible environmental benefit, be innovative and 
more expensive that the environmentally unfriendly 
choice. 

Submit application

In order to use the schemes, the entrepreneur must 
notify the Netherlands Enterprise Agency within three 
(3) months of having purchased the business resource 
and apply the schemes to their tax return. The time 
limit initiates when the obligation is entered into. Filing 
such an application must be claimed in their income tax 
return, for this reason a tax advisor is recommendable 
to assist them in this procedure. 

If the entrepreneur alienates the business asset within 
5 years of the start of the calendar year in which the 
investment was made and the total value exceeds EUR 
2,300, the entrepreneur must repay a proportion of the 
allowance via disinvestment surcharge.

In 2015, the Dutch Government has planned a budget 
of EUR 38 million for the VAMIL scheme and EUR 93 
million for the MIA scheme. 

Rocio Herrero
rocioherrero@auren.nl
Frans Tempel
FransTempel@auren.nl
The Netherlands
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VAT deferment and cancelment implementations within 
the scope of export support practices in Turkey

TURKEY

According to value added tax (VAT) law in Turkey, 
deliveries and services pursuant to commercial, 
agricultural, industrial and self-employment activities 
are subject to VAT Law. The ratio of the tax is 18%. 
However, 1% and 8% discount rates are available 
for some goods and services. In addition to this, VAT 
exemption has been formed as export support incentive. 
VAT is not obligated for good and service sales abroad 
through domestic country’s borders. In the case that, 
the exporter demands the VAT he/she paid to produce 
or to buy the good that is exported, that amount will 
be repaid to him/her after the exportation, to support 
the exporter. Another implementation to this case is 
that, the exporter is allowed not to pay the VAT while 
buying the good that is to be exported. The exporter 
is capable of buying the goods to be exported from 
domestic manufacturers without paying the VAT. At 
this stage, VAT burden passes from the exporter to the 
manufacturer and the exporter will be able not to pay 
any VAT. The VAT amount that is required to be paid by 
the manufacturer, will be deferred at first and then, will 
be cancelled in three months by the tax administration if 
the documents regarding the exportation is presented. 

This implementation is optional and is only valid for 
good exportation in Turkey. This is ineffective for service 
exportation. According to the reason of the financing 
advantage of this implementation, number of exporters 
using it, is increasing every passing year.

ADİL ONER
rehber@rehberconsulting.com

Turkey
Member of:
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Agreement for the Exchange of Information for tax 
purposes between Uruguay and Brazil
  URUGUAY

When more than two years passed since the 
elaboration of the text of the preliminary Agreement, 
the last December 29th, 2014 it was issued the Law 
No. 19.303, by which it is approved the Agreement 
for the Exchange of Information for tax purposes 
between Uruguay and Brazil.

It will be recalled that this is not the first Agreement 
which Uruguay holds with neighboring countries, since 
from last February 7th, 2013 the Agreement for the 
Exchange of Tax Information for tax purposes 
with Argentina is in effect, which in its main aspects 
is very similar to the one recently signed with Brazil, 
which we will briefly discuss below. 

Main features 

The Contracting States (Brazil and Uruguay in this case) 
undertake to lend assistance through the exchange of 
information held by banks, as well as that related to the 
property of all kinds of companies and people that 
make up a chain of ownership, with the exception of the 
one related to the publicly traded companies or funds 
or investment plans. The requested information will be 
that which may be of interest to the administration of 
the current taxes in both States. The Agreement does 
not force any of the parties to provide information which 
is under control of their authorities or under the control 
of people who are within its territorial jurisdiction.

Prior request and response 

The request for information shall be based on specific 
reasons that the requesting State shall declare to the 
State to which the request of information is made, 
having to detail for this purpose, as a way of showing 
the interest of the information requested, among other 
data: the identity of the person subject to inspection; 
the way in which they want to receive the information 
(it can be statements of witnesses, authenticated 
copies of original documents and the realization of tax 
inspections abroad); the tax purpose for the requested 
information; the reasons by which it is thought that 
this information can be found in the State to which the 
request is made; a statement that the State requesting 
the information has used all means available in its 
own territory to get the information itself, among 
others. It shall not be demanded the submission of any 
information whatsoever as long as the requirement is 
not properly based, or when it is done with the sole 
purpose of the simple collection of data with speculative 
nature (“fishing expeditions”). 

The requested State shall send the demanded 
information as soon as possible, having to acknowledge 
receipt of the requirement in writing. If it cannot provide 
the information within a period of 90 days from the 
receipt of the order, it must inform the requesting State 

Alexandra Weisz
alexandra.weisz@mvd.auren.com
Uruguay

of the reasons why they cannot obtain the information 
requested, or the reasons for the refusal, in case of 
the requested State having the data but refusing to 
provide it.

All received information is confidential and cannot 
be communicated to any other person, entity or 
authority without the express written consent from the 
competent authority of the State required (in the case 
of Uruguay, the Ministry of Economy and Finance).

Corollary

The signing of these Agreements does not arise at the 
initiative of Uruguay but by outside pressures, since 
in our tax system it is held the principle of source - 
although with some exceptions- it is very hard that Tax 
Administration of our country may require information 
of taxpayers outside with fundraising purposes. 
Therefore, these Agreements mean to local authorities 
a greater administrative burden derived from the work 
that takes the preparation of requests for information 
coming from the outside.

In return, it is convenient to our country that these 
agreements are signed together with a Double 
Taxation Convention, as a way to attract investment 
to the country. In the case of Argentina, both 
Agreements were signed at the same time, but in 
the case of Brazil, the Double Taxation Convention 
was postponed, committing the parties to conclude it 
within a maximum period of two years from the entry 
into force of the present Agreement on Exchange of 
Information for tax purposes.
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New Rules for Non-UK Residents Disposing of 
Residential Property in the UK after April 2015
  
Prior to 6 April 2015 Non-UK residents disposing of UK 
residential property were not liable to UK capital gains 
tax (CGT) on any gain, and nor were they able to claim 
a capital loss on any loss suffered. 

However, the UK Government decided to change this 
situation, such that any disposals by a non-UK resident 
of UK residential property since 6 April 2015, are now 
subject to CGT on any gains made, and indeed a loss 
can be claimed if that was the case. The gain or loss 
attributable to the period before 6 April 2015 remains 
exempt. 

The person disposing of the property can choose how 
the value of the gain or loss is calculated, depending 
on what is most favourable to them, from the following 
two options: 

1. Option 1

Treat the value of the property as it was at 6 April 2015 
as its cost instead of its actual historic cost, and deduct 
this figure from the sale proceeds to arrive at the gain 
or loss. 

For example if the property was sold on 6 June 2015 
and the sale proceeds were £250,000, and the original 
cost at the date acquired on 6 April 2002 was £100,000, 
and the market value at 6 April 2015 was £215,000, the 
relevant gain chargeable is £45,000. This is calculated 
by taking the proceeds of £250,000 and deducting the 
value at 6 April 2015 of £215,000, instead of the actual 
gain made on the sale of the property of £150,000.

2. Option 2

The amount of the relevant gain after 5 April 2015 is 
computed by using a straight-line time apportionment 
of the actual gain. 

Using the data from the example above, the relevant 
gain chargeable is calculated by the following formula:

Actual Gain * Number of months from 6 April 2015 to 
6 June 2015
Number of months of total ownership of 
the company

100,000*3/159 = 1,887.

The charge will apply to sales and gifts of UK residential 
property, where such property is defined as that which 
is suitable for use as a dwelling, as well as property in 
the process of being constructed or adapted for use as 
a dwelling. It also includes land that forms the garden 
or grounds of a residential building.

The charge will apply to non-resident individuals, non-
resident trustees, non-resident individuals who are 
partners, personal representatives of a non-resident 
deceased person, and some non-resident companies 
disposing of UK residential property.

The rate of tax for the above persons will be as follows:

1. Non-resident companies - 20%, which is equal to the 
UK corporate tax rate. There will be a form of indexation 
allowance so that inflationary gains are not taxed. 
 

2. Non-resident individuals will be taxed at the 
same rate as the CGT rates for UK individuals, 
which are currently 18% or 28%, depending 
on the individual’s total UK income and 
chargeable gains for the tax year. Non-resident 
individuals will have access to the annual exempt 
amount of taxable gains (currently £11,000). 

3. Non-resident trustees will be taxed at 28% with the 
annual exempt amount being half that available to 
individuals.

Non-residents caught by the new CGT charge will be 
obliged to report a disposal of the property to the UK 
tax authorities within 30 days of completion, and make 
a payment of the tax due within certain time limits.

As can be seen from the above, selling property in the 
UK can result in unforeseen tax liabilities and reporting 
requirements. I would therefore recommend that 
anyone from overseas with property in the UK should 
seek professional tax advice at an early stage so as to 
mitigate any tax liabilities in the event that they wish 
to sell. 

Viru Patel
vpatel@hwca.com

Haines Watts
Member of:

UNITED KINGDOM
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Tax collection managed by tax administration in 
Spain… some figures

SPAIN

Let’s see some figures about tax collection in Spain…, 
as you can see the most important taxes for collection 
are Personal Income Tax, Corporate Income Tax, 
Value Added Tax and Special Taxes. The following 
information is only to have a general idea about the 
main tax collection sources in Spain. Probably you can 
compare and see which are the main coincidences and 
differences with your own country.

The gross tax collection is constituted by the effective 
incomes obtained in the financial year proceeding from 
the self-settlements presented by the taxpayers as well 
as from the settlements carried out by the Tax Agency. 
It is therefore set on a cash basis.

The total gross tax collection managed by the Tax 
Agency in 2013 reached 219,761 million euros, with 
an increase of 7,020 million (3.3 per cent) compared 
to 2012.

In the following table we can observe that the growth 
is explained by the Value Added Tax by tax figures 
(an increase of 3,876 million), by the Corporation Tax 
figures (1,987 million) and in Special Taxes, which 
were all affected by regulatory changes. As for the rest 
of relevant figures, the Personal Income Tax shows a 
slight fall of 0.2 per cent.

 

Gross tax revenue
Total gross tax collection (€ million)

Subject Budget
2013 (1)

Personal 
Income Tax

86,087

Corporation Tax 27,573

Non-resident
Income Tax

4,980

Rest of
Chapter I

1,676

Total
Chapter I

120,316

Value 
Added Tax

82,057

Special Taxes 21,396

Foreign Trade 1,378

Tax on 
Insurance 
Premiums

1,391

Rest of 
Chapter II

116

Total Chapter II 106,338

Total Chapter III 2,622

Total revenues 
managed by
the Tax Agency

229,276

Tax 
collection
2013 (2)

Tax 
collection
2012 (3)

82,171 82,338

28,884 26,897

4,222 4,064

1,738 1,322

117,015 114,620

78,050 74,174

19,413 18,573

1,327 1,449

1,327 1,379

86 114

100,203 95,690

2,543 2,431

219,761 212,741

Difference
(4)=(2)-(1)

% completed
(5)=(2)/(1)

-3,916 95.5

1,311 104.8

-758 84.8

62 103.7

-3,301 97.3

-4,007 95.1

-1,983 90.7

-51 96.3

-64 95.4

-30 74.1

-6,135 94.2

-79 97.0

-9,515 95.8

Difference
(6)=(2)-(3)

% 
(7)=(6)/(3)

-167 -0.2

1,987 7.4

158 3.9

417 31.5

2,395 2.1

3,876 5.2

840 4.5

-122 -8.4

-52 -3.8

-28 -24.6

4,514 4.7

111 4.6

7,020 3.3

January-December

Difference with Budget Difference with tax collection

(Source:  Last Annual Report 2013 –Tax Administration-)

Lluis Basart
lluis.basart@bcn.auren.es
Spain
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Germany – minimum wage since 1 January 2015

German law (Minimum Wage Law) established a 
national minimum wage of EUR 8,50 per hour. The 
minimum wage also applies to foreign employers and 
their employees if the employees perform work in 
Germany regardless of their nationality. All employers 
providing services in Germany have to observe the 
relevant rules and regulations.

For example, a Czech transportation company 
instructing its Czech truck driver to deliver goods from 
Prague, Czech Republic, to Berlin has to obey the 
German minimum wage law. For the time spent by the 
truck driver on the German Autobahn the minimum 
wage has to be paid.

The minimum wage of EUR 8,50 is a gross amount. 
Regular remuneration including extra pays and bonuses 
accounts for the wage. In contrast, remuneration for 
additional performance may not be taken into account, 
e.g. night-shift premiums and Sunday premiums. 
In some cases the classification as “regular” or as 
“additional” payments may be difficult. It is not 
admissible to pay by coupons. Some employers came 
up with the illegal idea of paying their employees 
by coupons offering services/goods from their own 
business.

The law imposes various and tight rules regarding 
the requirements of reporting and documentation. 
Employers who employ people working part-time or 
working in the sectors of building and construction, 
meat industry, industrial cleaning, hospitality and 
freight transportation have to record the beginning and 
the duration of the working time. For practical reasons 
these records should be made at the end each day; 

GERMANY

they have to be made within seven days following the 
day of performance. These records have to be saved 
for two years. In addition the employer has to keep 
documents proving the payment of the minimum wage. 
The law imposes further reporting and registration 
requirements on foreign employers.

According to the law a general contractor may be 
held liable for the payment of the minimum wage of a 
subcontractor to his employees. Any general contractor 
should take the appropriate steps by minimizing the 
risk of being held liable for the minimum wage of his 
subcontractor’s employees.

The minimum wage is applicable for all employees 
performing work in Germany regardless of the place of 
business of the employer and/or the residence of the 
employee. There are few exemptions of the minimum 
wage. For example interns, trainees and underage 
persons (not limited in time) may receive a lower wage. 
Other temporary exemptions apply, among others, to 
employers/employees being parties of collective labor 
agreements.

The public authorities monitor and observe the abidance 
by the law. In case of noncompliance fines may be 
imposed. Especially employers in the low wage sectors 
need to pay detailed attention to the new rules.

Alexander Heese
Alexander.Heese@muc-auren.de
Munich
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